In the Matter of License No. 37217
| ssued to: CECIL JACOBS

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

4
CECI L JACOBS

Thi s revi ew has been made in accordance with Title 46 Code of
Federal Regul ations 137.35

By order dated 11 June 1964, an Exam ner of the United States
Coast CGuard at Port Arthur, Texas, suspended the license of the
person charged wupon finding him guilty of wviolation of a
regul ation. The specification found proved alleges that while
serving as a pilot on board the United States MV TRl C TIES, on or
about 3 May 1964, the person charged wongfully gave a short bl ast
of the whistle, signifying a port to port passing, while not in
sight of the other vessel, thereby contributing to a collision in
the Intracoastal Waterway between the TRl G TIES tow and the tow of
MV MOBIL ST. PAUL (33 CFR 80.3).

At the hearing, the person charged elected to act as his own
counsel and entered a plea of qguilty to the charge and the
speci fication.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved by pl eas.

FI NDI NGS OF FACT

On 3 May 1964, the person charged was acting as pilot of MV
TRI CITIES, pushing a |oaded tank barge in the Intracoastal
Waterway. TRI CITIES is an uni nspected towboat. No |icensed pil ot
is required but when the vessel is operating with an inspected tank
barge, | oaded and unmanned, a certified tankerman nust be aboard.

The person charged hol ds a notorboat operator's |icense and a
U S. Merchant Mariner's Docunment endorsed for tankerman rating.

The Examner's order went only to the license, not to the
docunent .

GPI NI ON



The reason for calling the case up for review is the question
of jurisdiction.

The person charged was not serving under authority of his
not or boat operator's license. The offense alleged was a violation
of a regul ation.

The regul ation violated here was adopted under authority of
section 2 of the Act of June 7, 1897, (30 Stat. 102; 46 U S. Code
157). This is not a regulation pursuant to any section of Title
LIl of the Revised Statutes. It is an essential condition for
jurisdiction, when there is no service under authority of the
Iicense, that the act alleged by a violation of a section of that
title of the Revised Statutes or of a regulation issued pursuant
t hereto.

It is true that the wording of 46 CFR 137.01-40 appears to
sanction a proceeding as in the instant case. It is also true that
Appeal Decision No. 491 held that a violation of 33 CFR 80.1 could
be the basis for charges under R S. 4450 even if service under
authority of a license was not established.

The rationale of Decision No. 491 was that the Kkinship of
Section 2 of the Act of June 27, 1897, 30 Stat. 102, to R S. 4412
was such that regul ations pronul gated under authority of the Act
could be assimlated to regul ati ons pronul gated under authority of
Title 52 of the Revised Statutes. Since then, however, R S. 4412
has ben repealed in toto (Section 3 of the Act of March 28, 1958,
P.L. 85-350, 72 Stat. 49). This repeal severed the |ast connection
between the Rules of the Road and Title 52 of the Revised Statutes.

46 CFR 137.01-40, in its reference to regulations in Chapter
| of Title 33 CFR nust be construed in light of the wording of the
Statute, R S. 4450, which speaks of "acts in violation of any of
the provisions of title 52 of the Revised Statutes or of any of the
regul ations issued thereunder.” Wth this limtation the reference
can only be to those regulations in Titles 33 and 46 CFR which stem
from authorization in Title 52 of the Revised Statutes. (It is
contenplated that a change in this regulation wll clarify its
application.)

In the decision on Appeal No. 1427 | held that "jurisdiction
over the violations of Rules of the Road nust be predicated upon
service under authority of the license."

That case bore sone resenblance to this. The Appellant was
charged with violating a regulation in 33 CFR 95. Hs tug was
uni nspected and needed no licensed pilot but did require a
tankerman. He held only an inland-mate's |icense which qualified
him to serve as a tankernman. | upheld the jurisdiction on the



grounds that the law required that a tankerman be aboard and that
the indivisible license was the only authority for himso to serve.

Here we do not know whether the person charged was the
t ankerman required by | aw because there is no information as to the
manni ng of the vessel. Assumng that he was, he was serving under
authority of his tankerman's docunent, not on his notorboat
operator's |license.

CONCLUSI ON

| conclude that there was no jurisdiction to proceed agai nst
t he notorboat operator's |license of the person charged.

ORDER
The order of the Exam ner dated at Port Arthur, Texas, on 11

June 1964, is VACATED, the findings are SET ASIDE;, and the charges
are DI SM SSED

E. J. ROLAND
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 25th day of August 1964.



